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intended to make: R8uffield and \atts, Ex. PBrown
(1888), 20 Q. BD 693)".

So also irRe Harison’s Settlemer(tLl955) JAER 185 at page 192,
Jenkins L.J. observed that: “when a judge has pronounced judgment
he retains control over the case until the Order giving effect to his
judgment is formally completed. This control must be used in
accordance with his discretion exercised judicially and not capriciously”.

In Dietz v Lenning Chemicals Limitgd966) 2AER 962, a master
approved a settlement in a F&tatidentsAct case, the solicitors on

both sides being unaware that the Pldirgifvidow had already
remarried. Before the order was drawn up, the true facts were
discovered and brought to the notice of the master who set his order
aside. The Judge in Chambers held that the master had been right to
do so and the decision of the Judge was affirmed by the Court of
Appeal (1966) 2ER 962, and by the House of Lords (196AER

282.

The above mentioned cases and observations to which | have referred,
make it clear that a judge has an inherent jurisdiction to alter his judgment
at any time before itis entered and perfected; and in exercise of that
power | hereby amend the judgment which | have read earlier in this
case, in the following manndn the penultimate paragraph but one of
the judgment so read by me, for all words from the sentence
commencing with the words “It appears to me therefore” to the end of
that paragraph, there are hereby substituted the following words:

“It appears to me therefore that the Defendant would make an average
profit of N1.44 on each record, totallif¢l 3,000 on all the 9,000
records, when the whole stock is sodd.the damages are atdar

they cannot be precisely measured by the Court, but doing the best |
can, and adding an additional suri#800 to the total figure &#13,000
aforesaid. | think the resulting sumi13,800 (Thirteen Thousand
Eight Hundred Naira) would be an adequate sum to award as damages
in this case, if the Plaintiff had established the liability of the Defendant.
However | make no award at all, as the Plaftit#s failed to establish

the liability of the Defendant.”
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witness box when he gave his evidence on those allegations. | therefore
reject his evidence on that issue also. a

In the end and for the reasons which | have endeavoured to give, the
Plaintiff’s claim for damages for infringement of his Copyright, and for
an order of injunction, fails and the claim is hereby dismissed.

Soon after | had delivered this judgment and retired to my chambers,

| discovered that there were some mathematical mis-calculations in
the judgment so read in so far as it relates to the amount of damages
which | would have awarded if the Plaintiff had been successful in this
action. | therefore caused the cause, the case, to be relisted and ordered
that fresh hearing notices for the"ldiay of Novemberl977, be

served on Counsel for both parties; and | did not proceed to enrol tHe
judgment.

On that date, the case was duly called, and learned Counsel for the
Plaintiff being present, | mentioned the mathematical errors containéd
in the penultimate paragraph but one of the judgment, as read on that
day. | stated that it was necessary that the following amendments be
made in that paragraph, that is to, ¢aythe average profit shown as
“N1.60 should reatitl.44; (b) the total profit shown &kl1,200
should readN13,000; (c) the figure ‘7000’ records should read
9000’ records (d) figuré&d11,200 should readv13,000’and (e)

the amount of damages which I would have awarded shdw?:300
(TwelveThousand Naira) should read N13,800 (ThirfBeousand 9
Eight Hundred Naira). MOguntade, learned Counsel for the Plaintif
agreed that it was within the competence of a Court to correct errors
of that nature before a judgment was enrolled. N
As Farwell J. observed Millensted vGrosvenor House Limited
(1937) 1AER 736 at pages 740 and 741.: -

“Itis now well settled, that until an order made by a judge ha$
been perfected, by being passed and entered, there is no final
order and consequentlihe judge mayat any time until the

order is so perfected, vary or alter the order which he had
J
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conversion, which is a special head of damages and which must also
be separately claimed.

The evidence in this case, as respects damages, is that the Defendant
produced 7,000 copies of the Recoishibit Fand 2,000 copies

of the Record€:xhibit H,at a production cost &2.70 per copy

for the first 5,000 copies &xhibit F(amounting tdN13,500) and

for the 2,000 copies dxhibit H(amounting td\N5,400) and at a
production cost oN2.50 per copy for the second batch of 2000
copies oExhibit H(amounting ta\5,000).

The average production cost of each of the 9000 records is therefore
N2.66k. The selling price of those records wWé3.70 per copy
wholesale price, anid4.50 per copy at retail price resulting in an
average sales price B#.10 per copy It appears to me therefore
that the Defendant would make an average proftlo60 on each
record, totallingd11,200 on all the 7,000 copies, when the whole
stock is soldAs the damages are atdar they cannot be precisely
measured by the Court; but doing the best as | can and adding an
additional sum oN800 to the total figure @#11,200, | think the
resulting sum ofN12,000 (Tvelve Thousand Naira) would be an
adequate sum to award as damages in this case if the Plaintiff had
established the liability of the Defendant. Howelerake no award

at all, as the Plaintiff has failed to establish the liability of the Defendant.

There is one other matter which | must allude to very brigfig 3¢

PW. in his evidence in chief stated that &agril, 1977 when he was
leaving the Court, the*D.W. invited him and Olinga to the house of

1t D.W. and thereat asked both of them and some other persons
present to give false evidence at the trial and promised to bribe them
with one thousand naira if they did so. In particuliae F D.W.
requested that they should testify in Court that the Plaintiff was employed
as the band-leader of the DefendahéindThe ' D.W. denied these
allegations when he gave evidence. | am unable to see the reason why
the ' D.W. would require those persons to state the obvidues.
position might have been different if in fact, the Plaintiff was not
employed as band-leadér any case, the“W. did not appear to

me to be a witness of truth on this issue, as | observed him from the
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by reason of the fact that the Defendsptices were lower

than those usually charged by the Plaintiff. a

Other relevant considerations in the assessment of damages

are the profits which the Plaintiff would have made and the

licence fee that he would have charged. b
The Court may award such additional damages as it may consider
appropriate when it is satisfied that effective relief would not otherwise
be available to the Plaintiff having regard to the flagrancy of the
infringement and any benefit shown to have accrued to the Defenddnt
by reason of the infringement.

As an alternative to damages, a Plaintiff may have an account of the
profits made by the Defendant by the use of his work; this remedy i
an equitable remedy ancillary to an injunction, and the Plaintiff must
elect which remedy he will have. Damages may not be awarded where
the infringement is shown to have been innocent.

e
Damages for infringement of Copyright may be additional to damages
in respect of some other cause of action arising from the same subject
matter’ ‘
It is clear from the passage and the provisions of section 12(3) of the
Copyright Decree 1970 to which | have referred, that the Court must
not award exemplary damages in calculating damages for infringement
of Copyright. SedRookes vBarnad (1964)AC 1129 at pages 9
1225 and 1229.

In Beloff v Pressdram andnother(1973) 1AER 241, the view

was expressed by Ungoed — Thomas J. at pages 264 to 271 that
section 17(3) of the Copyrightt 1956 of the United Kingdom (which
corresponds with section 12(3) of the Copyright Decree 1970) left no
place outside its ambit for the award of aggravated damage or
exemplary damage in proceedings for infringement of Copyright. I
agree with that view and | will also bear the same, and the said passage
in Halsburys Law in mind in assessing damages in this case. | will also

bear in mind that in this case, the Plaintiff did not claim damages for
J
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“12(3)Where in an action under this section an infringement of
Copyright is proved or admitted, and the Court in which the
action is brought, having regard (apart from all other material
considerations) to —

€)] The flagrancy of the infringement, and
(b) Any benefit shown to have accrued to the Defendant
by reason of the infringement,

is satisfied that effective relief would not otherwise be available
to the Plaintiff, the Court in assessing damages for the
infringement, shall have power to award such additional
damages by virtue of this subsection as the Court may consider
appropriate in the circumstances.”

Learned Counsel for the Plaintiff had therefore submitted, and quite
rightly in my view that in an action for infringement of Copyright, itis

not necessary to give proof of actual damage, and that the damages
are at lage. Sed-enning Film Serice Limited vWblvethampton
Walsall and District Cinemas Limite(ll914) 3 K.B. 171. |
however disagree with the learned Counsel for the Plaintiff in so far as
he contended that special damages need not be claimed or pleaded in
a case of infringement of Copyright. The measure of damages in a case
of infringement of Copyright is clearly stated in a passage in Halsbury’
Law of England Mume 9 fourth Edition, paragraph 947 at pages
612 and 613 as follows:

“047. Damages for infringemenin an action for
infringement of Copyright, it is not necessary to give proof of
actual damage; the damages are at large. Evenin a case where
the only damage appearing is that the infringement complained
of tends to vulgarise the Plaiftff work, the Plaintffis entitled

to nominal damages and costs. The damages assessed may
include, in addition to the amount which would have been
received by the Plaintiff if he had himself been able to sell the
copies by the Defendant, a substantial sum for injury to trade
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establish that he is the owner of the sound recordings, the subject matter
of his claims. a

My conclusions on the evidence as a whole therefore is that the Plaintiff
has failed to establish that he is a “qualified person” within the meaning
of section 2 (1) of the Copyright Decree 1970 or that he is the ownér
of the Copyright in the sound recordings, the subject matter of his
claims. It follows therefore that all his claims in this action fail in their
entirety and must be dismissed.

c
Although I have found against the Plaintiff in this action, I think that, as
his claims included a claim for damages, | must nevertheless proceed
to ascertain the amount of damages which | would have awarded in his
favour if his claim that the Defendant had infringed his Copyright had
been successful. | take this step in accordance with the numerous
pronouncements of the Supreme Court that even if a Court of first
instance has in an action for damages found against the Plaintiff as to
liability of the Defendant, that Court should still determine the amourft
of damages it would have awarded if the Pléiatiflaim had succeeded,
SO as to obviate a retrial or a remittal of the case to that Court for
assessment of damages, if on appeal to the appellate Court the decision
of the lower Court is reversed on liability: s&kaji Ibrahim Yakassau
v. Incar Motors (Nigeria) Limited1975) 5 SC 107.

The measure of damages for infringement of Copyright is the
depreciation caused by the infringement to the value of the CopyrigHt
as achose in action. The damages to be assessed are not merely the
damages occasioned by the sale of copies of the work infringed, but
are the damages occasioned by reason of the Defendant having infringed
the Copyright. The damages are therefore at large, but special damages
or loss must be specifically pleaded. In this case, no special damages
are pleaded and I do not think that | can award special damages.

| must, howeveiin assessing damages, bear in mind, as the learnéd
Counsel for the Plaintiff urged me, the provisions of section 12(3) of
the Copyright Decree 1970, which relate to additional damages which
can be awarded by the Court in a case of this nature. The subsection
reads: ]
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“It seems to me that when one looks at all the facts found, one
has a picture of a man skilled and experienced in his own
profession, of the services of whom the corporation, as the
owners of the Guildhall School of Music, were anxious to obtain
for the benefit of their students. They give him a fairly free
choice of what he teaches and an entirely free choice on how
he teaches. They do not prescribe his syllabus. They leave to
him the actual manner of his teaching as the expert in that field.
They impose no administrative duties on him. They leave him
free to pursue the artistic side of his work for the benefit of the
students whom he is there to teach and train for their later
careers on the stagko say that in those circumstances when

a man is so employed at a rate per hour or at a particular fee
for a particular job that he is employed under a contract of
service seems to me, with all respect, to be quite unreal.

| have dealt with the issue of the nature of the agreement between the
parties at some length because, as it seems to me, a decision on that
issue must affect all the other issues raised in this case. | think that if
the Plaintiff, as | have found, held a contract of service with the
Defendant, and in the course of his employment the Plaintiff and other
employees of the Defendant recorded some songs (whether the songs
were composed by the Plaintiff or not), the Plaintiff cannot claim that
Copyright in the sound recording made from those songs vests in him
and not in their employer

The Copyright in those sound recordings must, | think, vest in the
employer In this case, the evidence of all persons who testified before
me is that the songs were recordedRC Sudio, lkeja, by the
musicians (including the Plaintiff) employed by the Defendant and that
thereafterthe Defendant sent the music tapes to London and there,
commissioned the sound recordings. There is no evidence before me
that there was any agreement, between those musicians or any of them
with the Defendant to the effect that ownership of the sound recordings
should not vest in the Defendant who employed them. In those
circumstances, | think, | am bound to find that the Plaintiff has failed to
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investment opportunity and management he has, and whether
and how far he has an opportunity of profiting from sound®
management in the performance of his task.”

| agree with those observations and will apply them to the facts of this
case.To my mind, in determining whether a particular contract is &
contract for services or a contract of service, one has to look at the
totality of the evidence and not one single test is decisive. It seems to
me, on the evidence which I accept in this case, that the Plaintiff was
on regular salary of N300 per month and was not engaged for a fee%as
he suggested or part-time basis. He did not provide any equipment of
his own which he used for the work he was employed to perform and
he did not use his own capital in the business. He was engaged to
assist the Company to produce good musicians, who together with e
Plaintiff, will make recordings to enable the Defendant make sound
recordings therefronfdded to these facts is the fact that he performed
some administrative duties, particularly keeping of the record of
attendance of the other musicians and preparing the pay voudhers. €
these facts, it seems to me, are indications in favour of the agreement
between the parties being a contract of service and not a contract for
services. ¢

| also bear in mind that the Plaifs part of his dufyhad to shout
“Tabansi &r International” during the recordings. It seems to me that

if the recordings were made at rehearsals for ascertaining the abilities
of his students (as contended by the Plaintiff), it would not have beéh
necessary for him as the teacher to take part in those recordings or for
him to be the person who had to do the shoutings. | conclude from all
these facts that the agreement was a contract of service. N

| think that on these facts which | have found, this case is distinguishable
from the case dhrgent vMinister of Social Serces(1968) 3AER

208. Inthat case, it was held that a music leader who was engaged on
an hourly or fixed fees on a part-time basis at a school of music ahd
drama, and whose only administrative duty was to mark the register of
attendance of the students, was engaged under a contract for services
and not under a contract of service. Roskill J at page 216 of the
Report said: )
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employment involved manual labour . . . . The question to be answered
is, was he employed as a workman or was he employed as a skilled
adviser? | do not know whether it is possible to approach more closely
to an answer to the question as to what is a contract of service under
thisAct than to say that in each case, the question to be asked is what
was the man employed to do; was he employed upon the terms that he
should act within the scope of his employment, obey his risastders,

or was he employed to exercise his skill and achieve an indicated result
in such manner as in his judgment was most likely to ensure success?
Was his contract a contract of service within the meaning which an
ordinary person would give to the wordéfs it a contract under
which he would be appropriately described as the servant of the
employer?”

That approach to the problem has, howgdween criticized in some
recent cases. In more recent cases, the test to be applied in resolving
the issue | am considering has been statéerdiftly InMarket
Investigations Ltd..\Minister of Social Securify(1968) 3AER

732 at 737 and 738., Cooke J. observed as follows:

“The observations of Loid/right, of Denning, L.J. and of the
judges of the Supreme Court in the U.S.A. suggest that the
fundamental test to be applied is this: “Is the person who was
engaged himself to perform these service performing them as
a person in business on his own account?”. If the answer to
that question is “yes”, then the contract is a contract for services.
If the answer is “no” then the contract is a contract of service.
No exhaustive list has been compiled and perhaps no exhaustive
list can be compiled of considerations which are relevantin
determining that question, nor can strict rules be laid down as
to the relative weight which the various considerations should
carry in particular cases. The most that can be said is that
control will no doubt always have to be considered, although
it can no longer be regarded as the sole determining factor;
and that factors, which may be of importance, are such matters
as whether the man performing the services provides his own
equipment, whether he hires his own helpdvat degree of
financial risk he takes, what degree of responsibility of
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musicians, including the Plaintiff. His case, however was that those
recordings were made at rehearsals, so as to ascertain the standaft of
performance of the band-boys whom he was training under the
agreement. The Plaintiff admitted that there were shoutings on the
records and that the shoutings were on both sidestobit H. He

said:

“The shoutings are by me and | shoufatdansi &r International.”

Testifying on this issue of the nature of &greement between the ©
parties, MrGodwinTabansi, ($D.W.), the Managing Director of

the Defendans Companystated that on or about®dune 1976,
following an earlier dealing between the parties in this action), the Plaintiff
came to him and negotiated to be encouraged to go back to music &hd
to be employed as Band leader of the Defend&@dampanyThe
Company then agreed to employ the Plaintiff as its band-leader on a
salary of N300 (Three Hundred Naira) per month, and the Plaintiff
accepted that &r. 15tD.W. stated that at the time when the Pldintif €
assumed duty with the Defendant as its band |etheéee were other
member sof the DefendasmBand, and that latehe Plaintif brought

other members to the Band. .
The onus is of course on the Plaintiff to prove that the agreement in
dispute was, as pleaded by him, a contract for services and not a
contract of service. It has been said that under a contract of service, a
man is employed as part of the business and his work is done as%n
integral part of the business; whereas under a contract for services, his
work, although done for the business, is not integrated into it but is
only accessory to itAs Buckley L.J. said itsimmons \Health
Laundry Company1910) IKB 543 at pages 552 and 553:

“A person employed to exercise his skill may or may not be a servant.
The football player iMalter v Crystal Palace Football Clufd910)
1 K B 87. was held to be a workman, that is, to be employed undér
a contract of service, notwithstanding that in certain respects, it was
his duty to exercise his own judgment uncontrolled by anybOdy

the other hand, iBagnall v Levinstein Ltq1907) 1 KB 53La
skilled chemist was held not to be a workman notwithstanding that his
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Defendans musicians for the month of July 1976 and that he included
his own name in that list. The Plaintiff who had maintained in his evidence
in chief that he was not engaged by the Defendant as their band-leader
was constrained to admit under cross-examination tEtiitoit 01

he signed as ‘band leaddtle tried to explain why he did so, and
stated that it was because “the cashier would not pay unless | so signed.”
The Plaintiff also agreed under cross-examination that he prepared
requisitions in respect of the second salary of the Defesdaunicians

for the month of September 1976 and that he signed this requisition
and the relevant payment vouché&ishibits P and PAndExhibits

Q and Q1 He also agreed that the word ‘BandleadeExhibit QL

was written by himThe 2¢PW., Chidi Ogbonna, in his own evidence
stated that he was the band-leadéthe Defendard’Band called
‘Tabansi &dio Band; but he did not state for what period he held the
office. He stated that the Defendant had not paid him for certain
recording services which he rendered to the Defendant Erldiit

U. The 3¢ PW.,, Mado Martins also testified on this issue.

He stated that he joined the Defendar@and early in May 1976,

and as at that time, he was the Band-leaderstated that early in
June ,1976, the Plaintiff was engaged by the Defendant to train the
musicians and he continued:

“Under my agreement with the Defendant, | and the other
musicians (the whole group) were required to back artists.
When | say “to back artists” | mean that if an artist brings his
own song, the whole group (we) will back him by playing the
music for him. The artist can sing himself or he can ask any of
the musicians (that is any of us) to do so. The artist himself will
compose the music which we will sing. While | was with the
Companyl was an artist as well as musician, but | did not
make any recordings for the Defendant, although | made
recordings for some other companies.”

| infer from this piece of evidence that the Plaintiff was also engaged as
amusician so as to enable the Defendant to make recordings of music.
In arriving at that conclusion, | also bear in mind that the Plaintiff admitted
that music recordings were mad@&RIC Sudio by the Defendarst’
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Defence; but where there is no such conflict and the evidence of the
Plaintiff or his witnesses is not collaborated by any document, | hesitafe
to accept much of the evidence of the Plaintiff on the material issues
involved in this case.

| now turn to consider the subsidiary issue which | mentioned earlier iﬁ
this Judgment, namely whether the agreement between the parties, giving
rise to this action, was a contract for services or contract of services. It
is common ground between the parties that under an oral agreement
made in June or July 1976, the Plaintiff was employed as a musiciano
train the Defendard’band-boys who were then under the service of
the Defendant. What is in dispute is whether the Plaintiff was thereby
engaged as’band leadér(to do all what the Defendant required him
to do) under a contract of service or whether he is employed solely ds
amusic teacher (and not as a band leader) under a contract for services
to train the said band-boys. The Plaintiff, in his evidence on this issue
said:
e
“The Defendant, by their said Managing Director told me that
they have a group of musicians and requested that | should
agree to train their musicians so that they could be able to
record music of the standard of my own records. | agreed fo
do so and chged a fee dik2,000 (Twvo thousand Naira) for
that purpose. There was no written agreement, but under the
oral agreement in that behalf, we agreed that the training . . .
should last five months, that is, from June 1976, to Octobe¥
1976.”

It seems clear from that evidence, that the Plaintiff was quite aware
that the Defendargtband boys were employed for purposes includind”|
the recording of music for the Defendant/Company

Under cross-examination, the Plaintiff denied the suggestion put to him
by Mr. Odigbe, learned Counsel for the Defendant, that the Plaintit
was employed as a servant of the Defendant under a contract of service
just as the other band boys, and that he commenced work with the
Defendant on<.July 1976.The Plaintif, howeveradmitted thaton
29" July, 1976 he prepared a list containing the salary payable to the
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band right from the time when he entered into the first agreement
(Exhibit A with the Defendant. The Plaintiff was not even frank with
the Court about his residential address. He stated that he lived at No.
13 Ipodo Road, Ikeja; but under cross-examination, he admitted that
it was incorrect when he said so. In fact, he had packed out of that
address into a new house since November 1976.

Considering his evidence in the context of other evidence which were
available at the trial, | was not satisfied that he was a truthful witness on
material issues; and so far as the great proportion of his evidence is
concerned, | did not consider him as reliable. This also goes for the
2 39and 4 PW. who, it seems to me, merely came to give evidence
to support whatever the Plaifgaid. The E'PW. was brought mainly

to give evidence of the custom of the trade, but as it was clear from his
evidence that he had no expert knowledge of the trade, | reject his
evidence on the custom of the trade he spoke about. Indeed, he
admitted that he only graduated from the University of Ife in June 1975
and that he had only a year and four months experience in the Music
Industry In any case, | did not find that this case, on its particular
facts, had anything to do with the custom of the Music Industry

All the witnesses who testified for the Defenda@bmpany impressed

me as witnesses of truth, particulathe ' D.W. and 3 D.W. From

the evidence of the®®.W.,, it was clear that the Plaitfitifent to the

3 D.W. around the end of Novemb&B76 and told him that thé 1

D.W. sent the Plainfito collect the test pressing of the Festac Record.
That was at a time when the Plaintiff had ceased to be in the employment
of the Defendant. This witness was not shaken under cross-
examination. His evidence which | accept, leaves the inference that no
copy of the TRL tape was given to the Plaintiff by the Defendant, but
that the Plaintifwent to the Defendamststore ahjegunle and falsely
pretended that he was sent by tHiB . to collect the test pressing

of the Festac Record, as pleaded in paragraph 12 of the Statement of
Defence.

Accordingly in this case, where the evidence of the Plaintiff and those
who testified in his behalf is in direct conflict with the evidence of the
witnesses who testified for the Defendant, | prefer the evidence of the
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The three LP records TRL 142, TRL 144 and TRL 152 were waxed
by the Defendant after the tapes had been produced by its band b8ys
(including the Plaintfj atARC Sudio. The original tapes of the records
were manufactured for the Defendant in London from the tapes
produced from the recordings made by its band bof&&t Sudio.
According to the 1 D.W., the song, Festac was composed by the?
Tabansi &rs International and not by the Plaintif

It was also the Defendastase that “the Plairftknew very well that

he made the recordingsfd®C Sudio for waxing into records hat,

in fact, is what he was paid for by the Defendant.” c

It may be convenient at this point in my judgment for me to express a
view of the credibility of the various witnesses who have appeared
before me. The Plaintiff, it seems to me, as | watched himin the witne€s
box, became unbalanced, particularly when he gave his evidence in
respect of the terms and conditions ofAljezement under which he
was engaged to render services to the Defendlihbugh he stated

that he was engaged for a feeld®,000, he admitted that he was €
receivingN300 (three hundred naira) per month as fees due under the
agreement, but he explained that this was so becausdxhw. had
instructed a clerk of the Defendant to pay him that amount every month.
Atfirst, he denied that the group photographs on the sleeve holding the
record Exhibit Fconsisted of members of the Defendah#nd but

later he admitted that ‘all the eight people on that photograph, including
himself, were members of the DefendaBénd. | however accept his
evidence that those photographs were taken Adt@tSudio (after 9
recordings) but at the Defendapremises. He was very clear on
that and explained:

“In fact, the staircase which appears on the photograph of tHe
eight people is that leading to the practice room of the
Defendans ofice.”

| wish he had been so emphatic on other material points as to which'he
testified. He was not. In fact, he denied that the Defendant had a
studio and also denied knowing the name of the Defersdaantd,

when in fact he knew the Defendant had a well equipped studio which
it employed for its business, and he knew the name of the Defendanit’
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side) and Festac (English side) were handed over to Mr
GodwinTabansi by the Record EngineeABIC Sudio. Some
days after MrTabansi had listened to the tapes, he returned
them to me . . . Thereafterl gave the two tapes to Decca
(WestAfrica) Limited for them to produce records (for me) in
accordance with akgreementlexhibit E) | entered into with
Decca’.

The Plaintiff later discovered that the tapes of the two sides of Festac
had been waxed into records by the Defendant without the licence of
the Plaintif. The sum total of the Plaintis case is summed up in
paragraph 25 of hssmended &atement of Claim where itis averred
that:

“25. The Plaintiff will contend at the trial that he has suffered damages
by reason of the fact that the Defendant produced, published
and marketed songs recorded by the Plaintiff without the
Plaintiff’s permission and in breach of the PIdiisti€opyright
in the songs.”

The Defendart’ Company led evidence to show that the Plamndis
employed by the Defendant as a band-leader of its Baipalsi &rs
International, on a monthly salary of N300 with effect from July 1976.
The main evidence was to the following effect: The appointment was
made orally and was on a trial basis for six months after which a formal
letter of appointment would be given if his service was found satisfactory
Sometime in October 1976, during the absence of the Managing
Director of the Defendarg’Companythe Plaintif led a few of the
Defendant band boys tARC Sudio to make a private recording.

On discovery of this, which the Defendant regarded as a breach of the
terms of their contract, the Defendant terminated the appointment of
those involved, including the Plaintiff. Under the terms of his contract,
the Plaintif was a mere employee and not an independent contractor
As to the recordings, the Defendardase is that the recordings were
made by its servants for its benefit in accordance with the terms and
conditions of their contracts.
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undertake the training of those musicians ‘so that they could be able to
record music of the standard of my own record.” The Plaintiff agreeé
thereto for a fee of two thousand naira. The Plaintiff commenced to
train the Defendard’band-boys on*lJune, 1976. Continuing his
evidence on the terms of that agreement, the Plaintiff testified as foIIowg:

“On 17" June 1976 | asked the Defendant to pay me N1,000
as part of the agreed fees . . . . The Defendant did not agree to
this, but proposed to pay me an amount not exceeding N300
each month during the duration of the agreement. Thé
Defendant then paid me N300 on that dat& Jline, 1976

and signed a paper to the effect that the balance of the fees
they owed me was N1,700.” q

That paper was not produced at the trial.

On 4" July, 1976, the $D.W. told the Plaintifthat he would like to

test the training progress of the Defendab#ind-boys to ascertain €
the achievement they have made as a result of their training by the
Plaintiff. An arrangement was then made for the Pléanid the band-

boys to go to the studio of tAssociated Recording Compartydo
(ARCS) at Ikeja for that purposat ARC Sudio, two songs were
recorded by the DefendamBand-boysThe two songs were “General
Murtala Muhammed” and “Nineteen States of Nigeria” which the
Plaintiff had composed and which he had trained the Defestiani-

boys to singThe two tapes were collected by tHe1W. fromone 9
studio and he kept them for some days but later returned them to the
Plaintiff. The Plaintiff tendered those tapes and they were received in
evidence and markdgkhibits CandD. N
Between July and September 1976, the Plaintiff also trained the
Defendant band-boys to sing two songs also composed by the Elaintif
namely Festac in English and in French. )
The Plaintiff continued his evidence in the following language; !

“So when we went tARC Sudio in September (1976), the
boys sang Festac (the very number) and this was taped. The
tapes of the two sides of the record that is Festac (Frendh
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| must now consider the facts of the case as relevant to the said issues
which I have to determinAt the trial of this action, the Plairtjave
evidence and called four witnesses namely: Mius Idowu
Olorunyomi, (2 PW.), Mr. Chidi Ogbonna (2 PW.), Mr. Mado
Martins (3¢ PW.) and Mr John Chekhunfor (4PW.) to testify on

his behalf. The Defendant Company called four witnesses, that.is, Mr
Godwin Tabansi, its Managing Directors{D.W.), Mr. Bernard
BesongAbua (2¢ D.W.), Mr. Francis Okoye (3D.W.) and Mr
Gabriel Lameke Eke, (4D.W.). The following documents or things
were tendered and admitted in evidence at thefaibits A, B, E,
GJ, L, L1, M M1, M2,N, N1 O,01,P1, Q, Q1 R, R1, S, S1,
U, V. W X, and Y(documents)Exhibits C, D, (tapes), F (copy
recod No. TRL142), H (copyecod TRL144), L(copy ecod No.
JC1), Exhibit YMastefTape of General Murtala Muhammeghibit

Z (Master tape of Nineteen States of Niger&hibits 1and2,
(Master tapes of ‘I Love Nigeria and Patrici&xhibits 3, 4, &and 6
(Gramophone Records). | observe in passinggkiibit Q1lwas
received in a torn condition.

The case of the Plaintis, very briefly that on 15 May, 1976, he
introduced a single record No. JC1/76 which he had waxed for Decca
to the Defendant, through their Managing DiredttirGodwinTabansi

(' D.W.) and the parties entered into an agreentextibitA) in

that behalf.

TheAgreement is dated B51ay, 1976. Under th&greement which

is expressed to be made between ‘The Cherry-Coco Records Producer
(Mr. Sonora-Gentil), that is, the Plaimtiff the one part and the
Defendant of the other part, the Plaintiff appointed the Defendant as
sole distributor of one thousand copies (first order) and 200 minimum
copies on repeat orders of the Cherry-Coco Records No. JC1 at a
price ofsixty-koboper single 45 R.MI. record, but that price was
subsequently amended orally to forty-eight kobo per .cdjne
amendment arose because the Defendant discovered th&ixmbier

B (an agreement between the Plaintiff and Decca), the price to be paid
by the Plaintiffor each record was 48K hereafterthe Defendant
through its Managing Director{D.W.), informed the Plaintithat

the Defendant has a group of musicians and invited the Plaintiff to
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Section 9 of the Decree deals with the first owner of a Copyright and
subsection (1) of the section reads:

“9(1) Copyright conferred by sections 2 and 3 of this Decree
shall vest initially in the author: Provided that, notwithstanding
section 10(6) of this Decree, where a work — b

(a) is commissioned by a person who is not the
authots employer under a contract of service or
apprenticeship, or C

(b) not having been so commissioned, is made in the
cause of the auth@remployment, q
the Copyright shall be deemed to be transferred to the person who
commissioned the work or the autlsoemployeras the case may be
subject to any agreement between the parties excluding or limiting such
atransfet

The effect of this provision is, it seems to me, that in respect of Copyright
conferred under sections 2 and 3 of the Decree (for example sound
recording), if the author of the work was in the employment of anothdr
person under a contract of service or apprenticeship and the work
was made in the course of that employment by the employee, itis the
employer who will be entitled to Copyright subsisting in the work and
not the employee who made the work. It has been held that wher8 a
designer of motor body who was under a contract of service with an
employer designed a motor bothe Copyright in the design is vested

in the employer and not in the employee: S&@e v Anglo Italian
Commecial Agency Ltd(No. 1) (1922) MACC Cop Cas (1917 — N
23) 346. In this case in which the Plaintiff claimed that he was the
owner of the Copyright in the sound recording and in which the
Defendant denied the Plaitfitd ownership thereof and thereby puts
the ownership in issue, the onus rested on the Plaintiff to give evidente
of the facts giving rise to his ownership or the evidence shows that he
is not a “qualified person” (as there is no presumption in the case of
this nature that he is a qualified person) then the Pf&rtiim must
fail. ]
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“11. -(1)Copyright is infringed by any person who without
licence of the owner of the Copyright —

(a) does, or causes any other person to do, an act, the doing of
which is controlled by Copyright, or

(b) imports into Nigeria, otherwise than for his private and
domestic use or distributes therein by way of trade, hire or
otherwise, or by way of trade exhibits in public, any article of
which Copyright is infringed under paragraph above.”

It is clear from those provisions that Copyright subsists in every work
eligible for Copyright under section 1(1) of Copyright Decree 1970 if,
and only if, the owner is a “qualified person” within the meaning of
section 2(1) of the Decree. Inthis case ,therefore, unless the Plaintiff
establishes that he is a ‘qualified person’ within that section, there cannot
be any infringement by the Defendant of his Copyright in ‘sound
recording’. ‘Sound recording’ is defined in section 19(1) of the
Copyright Decree 1970 as follows: -

“sound recording” means the first fixation of a sequence of
sound capable of being perceived aurally and of being
reproduced, but does not include sound track associated with
cinematograph film”,; and

“author” for the purposes of cinematograph film and sound recording
is defined under that subsection as follows: -

“Author” in the case of cinematograph film or sound recording
means the person by whom the arrangements for the making
of the film or recording were undertaken, or in the case of a
broadcast transmitted from within any counimeans the
person by whom the arrangements for the making of the
transmission from within that country were undertaken.”

Itis clear from these provisions that a sound recording is taken to be
made not when the sounds are waxed into tape but when the first
record embodying the recording is produced.
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express repeal of section 12 of the Copyright Decree 1970.
Accordingly | must hold that this Court still has jurisdiction to try actions&
relating to an infringement of Copyright where the infringement is
committed, or is alleged to be committed, within Lagos State, and
where, as in this case the action does not involve the revenue of the
Federation. b

| now turn to the first main issue raised in this case, namkesther it

has been established by the Plaintiff that he was the owner of the
Copyright in the sound recordings, the subject matter of his claint.
This is a matter of fact and lalwill first deal with the lawdt is provided
under section 16 of the Copyright Decree 1970 that:

“16.  No Copyright, or right in the nature of Copyright, shall d
subsist otherwise than by virtue of this Decree or some
other enactment in that behalf.”

And by section 18 of that Decree, the Copyribt 1911 of the €
United Kingdom (in so far as it has effect in Nigeria) and the Copyright
Act (Cap. 40) are repealed. The effect of those two provisions of the
Decree is, it seems to me, that the Plaintiff in this action must in order
to be entitled to the reliefs claimed by him show that his rights tb
Copyright subsist by virtue of the Copyright Decree 1970. The
following works, that is to saya) literary works, (b) musical works,

(c) artistic works, (d) cinematograph films (e) sound recordings, and
(f) broadcasts are eligible for Copyright under section 1(1) of th&
Copyright Decree 1970. Howeyaéris provided in section 2(1) of

the Decree, that Copyright could only be conferred in respect of work
eligible for Copyright if, but only if, the author,an the case of a work

of joint authorship, any of the authors is “a qualified person” as therei
defined.A qualified person is defined under that subsection as:

(@) anindividual who is a citizen of, or domiciled in Nigeria; or
i
(b) abody corporate incorporated by or under the laws of Nigeria.

Under section1(1) of the Decree, itis provided as follows as respects
infringement of Copyright: )
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Supreme Court held, in effect, that the words, ‘banking, foreign
exchange, currency or other fiscal measures’ used in paragraph (b) of
subsection (1) of section 7 of the Decree must not be construed as
standing alone but must be construed and read in conjunction with all
the preceding words of paragraph (a) of that subsection, as the true
object of that Decree is the more expeditious despatch of those cases
affecting the Revenue of the Federation, and not such cases which
have nothing to do with the Federal Revenue coné¢page 220 of

the report in that case, Elias C.J. N observed:

“Where any dispute relates to breach of or non compliance
with certain formalities required by law for the lawful operations

of banking business, it is a matter for Federal Revenue Court
because itinvolves a Government measure and the Government
is a necessary partyhus, inMerchants Bank Ltd. ¥ederal
Minister of Financg1961)All N.L.R. 598, the question at
issue was the revocation of the licence of the Plaintiff bank by
the Defendant under the Bankigt, 1958 Edition. Such a
case must go to the Federal Revenue Court. But where there
is observed only a dispute between a bank and one or more of
its customers in the ordinary course of banking business or
transaction, as is the case with the subject-matter of the present
case, because the Government is not really interested in the
general maintenance of law and oydery $ate High Court is
competent to entertain the case.”

And later at page 22, the learned Chief Justice said:

In any case, we would require a clearer and more definite
provision than that in section 7(1) (b) (iii) of the Decree before
we should be disposed to assent to the submission of both
ChiefWilliams for theAppellants and the learnédtorney-
General that jurisdiction in “all banking matters” through the
Federation and whatever their nature, has in fact, been
exclusively vested in the Federal Revenue Court.”

Those observations are binding on me and | am bound to follow them
in arriving at a decision in this case. | observe that there had been no
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.. the taxation of companies and of other bodies
established or carrying on business in Nigeria®
and all other persons subject to Federal
Taxation,

i. Customs and Excise duties

ii.banking, foreign exchange, currency or other
fiscal measures;

(c) arising from
I. the operation of the Companies Decree 1968
or any other enactment regulating the
operation of Companies incorporated underd
the Companies Decree 1968,
ii.any enactment relating to copyright, patents,
designs, trade marks and merchandise markSé

(d) of Admiralty jurisdiction.”

Under section 8(1) of the Federal Revenue Court Decree 1973, itis
provided as follows: f

“8(1) Insofarasjurisdiction is conferred upon the Federal
Revenue Court in respect of the causes or matters
mentioned in the foregoing provisions of this part, the9
High Court shall, to the extent that jurisdiction is so
conferred upon the Federal Revenue Court, cease to
have jurisdiction in relation to such causes or matters.’;]

The scope and meaning of those provisions were considered by the
Supreme Court idammal $eel $ructures Ltd. v African
Continental Bank Ltd(1973) 1ANLR (Part Il) 208 and it was
held,inter alia, (FatayWilliams J.S.C. dissenting) that the High Court !
of a State still has jurisdiction to try a claim by a banker against a
customer for an outstanding debt arising from banker and customer
relationship, and that such a claim is not in relation to a banking measure
in which the revenue of the Federation is involved or concerned. The
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agreement for serviceAll these issues are matters of law and fact.
Before | deal with any of those issues, | think, | must first deal with the
point of jurisdiction, which | raised at the trial and on which Counsel
for both parties addressed me; that is, whether in view of sections 7
and 8 of the Federal Revenue Decree 1973, this Court still has
jurisdiction, under section 12(1) of the Copyright Decree 1970 to try
actions for infringement of Copyright. Section 12(1) of the Copyright
Decree 1970 reads:

“12(1) Subject to this Decree, infringements of Copyright shall
be actionable at the suit of the owner of the Copyright in
the High Court exercising jurisdiction in the place where
the infringement occurred; and in any action for such an
infringement, all such reliefs by way of damages, injunction,
accounts or otherwise in and corresponding proceedings
in respect of infringement of other proprietary rights.”

The Copyright Decree 1970 came in force ohRdcemberl970;

and it is clear from section 12(1) thereof that jurisdiction is conferred
on the High Court of a State in which an infringement of a Copyright
occurs, to try any claim for the infringement of the Copyright brought
by the owner of the Copyright against the infringer thereof, and to
grant relief in the form of damages, injunction, accounts or otherwise
as is available in any corresponding proceedings in respect of
infringement of other proprietary rights. The question therefore is
whether that jurisdiction has been taken away by the Federal Revenue
Decree 1973 to which I must now turn. Section 7(1) of that Decree
reads:

“7(1) The Federal Revenue Court shall have and exercise jurisdiction
in civil causes and matters

(a) relating to the revenue of the Government of the
Federation in which the said Government or any
organ thereof or a person suing or being sued on
behalf of the said Government is a party;

(b) connected with or pertaining to
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11.

12.

13.

14.

The Plaintiff was in the service of the Defendant when the test
pressing of the Festival record — TRL 144 was received frorft
London and he and other members of the Band were invited
to listen to the test sample.

No copy of the TRL 144 tape was given to the Plaintiff and®
the record was also not given to him before he left the
Defendans services but after he was sacked, the Pfairmtrit

to the Defendand’ storeman aAjegunle and by falsely
pretending that he was sent to collect the sample for the
Defendant use, fraudulently procured it from the storekeeper
who was unaware that he had left the Defendaet'vice.

The Plaintiff might have copied this into tape and taken to
DECCA(W.A.) Ltd. d

It is patently indicative from ‘Aside of the record on FEAT
SPECIAL, TRL 144 that the artistes afl@bansi &rs
International. e

The Plaintif’s name appeared on the records on his request
and as a sign of honour to him as a Band Leader which status
was well recognised by the Defendant in giving the Plaintiff’
higher salary than the other musicians.

The mainissues in this case, as they emerged at the trial are these:

1.

g

whether the Plaintiff is the owner of the Copyright in the sound
recordings, the subject matter of his claims,

if so, whether there was an infringement of the Copyright b)h
the Defendant, and

if so, what amount of damages should be awarded to the
Plaintiff against the Defendant for such infringement? !

There is also one subsidiary issue, and on which Counsel for the Plaintiff
very rightly, I think, laid strong emphasis, namefnether the relevant
agreement between the parties was an agreement of services ot an
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November 1976"Exhibit E). | observe in passing that the Defendant
is not a party to th&tgreement.

By its Satement of Defence datetilBebruary1977 and filed in this
Court on 9 February1977, the Defendaintter aliadenied each of
every allegation of fact contained in paragraphs 3to 5, 17, 18, 20, and
2310 26 of the &tement of Claim. Furthghe Defendant denied that
the Copyright in the sound recordings was owned by the Plaintiff. The
Defendant further averred that those songs belonged to the Defendant’
band “Tabansi &r International” in which the Plairftivas employed

as a band leader on a monthly salaf®®0 (three Hundred Naira)
with effect from July 1976. In paragraph 6 of the Statement of Defence,
the Defendant alleged that sometime in Octob@r6 during the
absence of its Managing Director (who went overseas), the Plaintiff
led a few of the Defendastther musicians to make a private recording
and that when the Defendant discovered the misbehatgismissed

the Plaintiff and those concerned from its services. The Defendant
admitted causing three LP records to be waxed namely: TRL 142,
TRL 144 and TRL 152 but averred that the songs waxed in those
records belonged to the Defendartand of which the Plaintik a
member In paragraphs 9, 101,112, 13 and 14 of themended
Statement of Defence, filed pursuant to Order of Court d&tadrd,

1977, the Defendant averred as follows:

“0. With further reference to para. 12, of that&ment of Claim,
the Defendant avers that its Banabansi &rs International
usually undertakes its rehearsal sessions at its studio at Ikeja
but does actual recording#\asociated Recording Cdufio,
Ikeja on payment basis. The records TRL 142 and TRL 144
were recorded aARC Sudio by theTabansi $ars
International, including the Plaintiff.

10.  The Plaintiff was still in the service of the Defendant when the
record, TRL 142 was released for sale and he was given a
complimentary copy by the Managing Director of the
Defendant.
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an injunction to restrain the Defendant, its servants and agents from
further marketing the records, namely Long Playing Records numbefs
TRL 142 and TRL 144.

By hisAmended &tement of Claim dated 20uly, 1977 and filed in

this Court on 28 Septembel 977, pursuant to an order of the Court b
of that date, the Plaintiff alleged that he was commissioned by the
Defendant under a contract (not in writing) as an independent contractor
to train the Defendarstband-boys so that they could perform better;
and that the training was to take place over a period of five montts
from June 1976, at an agreed fe&&f000 (two thousand naira) to

be paid by monthly instalmentsé800, and the balance to be paid at
the end of the fifth month at once. q
By paragraphs 13, 14, 15, 19 and 25 of his Statement of Claim, the
Plaintiff alleged that he composed the songs entitled “Late General
Murtala Muhammed and Nineteen States of Nigeria, and Festac
(French and Englistlersions) and that he was the author and ownef
of those songs when they were recorded at a reheaBaC&udio,

and that, in accordance with thgreement between the parties, the
Defendant was not to release any of the Pl&issbngs so recorded
“without Plaintiff’s permission”, but that in fraud of the Plaiiytiie
Defendant made duplicate copies of those recordings, waxed them
into records and marketed the records without the authority or licence
of the Plaintif. Paragraph 19 of tlemended &tement of Claim
read: g

“19.  (As)is customary in recording business, the Plaintiff
had not permitted the Defendant to wax his songs into
records and had not come into any agreement wit
(the) Defendant on production, distribution and royalty
terms.”

The Plaintiff further averred in paragraph 28 that the basis for
calculations of his entitlement and assessment of the damages suffered
by him, as a result of the Defendardtts aforesaid, should be based

“on theAgreement between DECQ¥/estAfrica) Limited dated 24
J
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5. Argent v Minister of Social Seices (1968AER 208
at 216.

6. Alhaji Ibrahim Yakassau Mncar Motors (Nigeria) Ltd.
(1975)

7. Fenning Film Serice Limited v Wolvethampton
Walsall and District Cinemas Limited (1914) 3 K.B.
1171.

8. Rookes\MBernad (1964)A.C. 1129 at pages 1225 and
1229.

9. Beloff v Pressdram andnother (1973) AER 241 at
pages 264 to 271.

10. Millested v Grosvenor House Limited (1973)AER
736 at pages 740 and 741.

1. In Re Harison’s Settlement (1955)AER 185 at page
192.

12.  Dietz vLenning Chemicals Limited (1966AER 962.

STATUTES

1. Federal Revenue Court Decree 1973, Sections 7 and 8.

2. Copyright Decree 1970, Sections 12 (1); 16; 2(1j1}
19(2); 9; 12(3).

3. CopyrightAct 1911 of U.K., Section 17(3).

4. CopyrightAct (Cap. 40.)

BOOK IN THE JUDGMENT
Halsburys Laws of England,"Edition, paragraph 947 at pages 612
and 613.

JUDGMENT

Delivered by BALOGUN, J.:

This is an action for infringement of Copyright. The action was
commenced by the Plairitibn 20" December 1976 by \&/rit of
Summons in which he claimed against the Defendant Company the
sum ofTwo Hundredlhousand NairafN200,000) as special and
general damages $eifed by the Plaintifvhen, without the Plainfifs
consent, permission, authority or approval, the Defendant Company
waxed into records, published and marketed, songs recorded by the
Plaintiff between June and November 1976. The Plaintiff also sought
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(whether the songs were composed by the Plaintiff or not) in
the course of his employment. In the absence of any agreeméht
to that effect, he cannot claim Copyright in the sound recording.

On the propriety of assessing measure of damages where
Plaintiff’s claim is unsuccessful

It has been held that where a Plaitgitlaim is unsuccessful,

the Court should still determine the amount of damages it would
have awarded if the Plairti$ claim had succeeded, so as to
obviate a retrial or a remittal of the case to that Court fof
assessment of damages, if on appeal to the appellate Court
the decision of the lower Court is reversed on liabifige
Alhaji Ibrahim Yakassau Mncar Motors (Nigeria) Limited
(1975) 5 SC 107.

Infringement of Copyright - Measure of damages

“The measure of damages for infringement of Copyright is the
depreciation caused by the infringement to the value of th€
Copyright as a chose in action. The damages to be assessed
are not merely the damages occasioned by the sale of copies
of the work infringed, but are the damages occasioned b
reason of the Defendant having infringed the Copyright. Th
damages are therefore at large, but special damages or loss
must be specifically pleaded. In this case, no special damages
are pleaded and | do not think that | can award special
damages”. g

CASESAND STATUTES
CASES:

1.

2.

3.

Jammal el Sructures Ltd. vAfrican Continental D
Bank Ltd. (1973) 1 ANLR (Part 1) 208.

Ware v Anglo Italian Commaaial Agency Ltd. (No. 1)
1922 MACC Cop. Cas. (1917 — 23) 346. )
Simmons vHealth Laundy Company (1910) 1 K.B. !
543 at Pages 552 and 553.

Market Investigations Ltd. Minister of Social Security
(1968) 3 AER 732 at pages 737 and 738.



[1977 -1989] 2 I.P.L.R. (HIGH COURT LAGOS STATE)

Sonora Gentil v. Tabansi Agencies Ltd 3

3.

HELD

If so, whether there was an infringement of the Copyright by
the Defendant, and

If so, what amount of damages should be awarded to the
Plaintiff against the Defendant for such infringement?

Infringement of Copyright — Jurisdiction of State High
Court.

Notwithstanding the provisions of sections 7 and 8 of the
Federal Revenue Court Decree 1973, State High Courts still
have jurisdiction to try actions relating to an infringement of
Copyright where the infringement is committed, or is alleged
to be committed, within the State, and where, as in this case,
the action does not involve the revenue of the Federation.-
See section 12(1) of the Copyright Decree 1970.

Infringement of Copyright —what the Plaintiff must
establish

For a Plaintiff to succeed in an action for infringement of his
Copyright, he must be a qualified person within the meaning of
section 2(1) of the Copyright Decree 1970. In the
circumstances, the Plaintiff has failed to establish that he is the
owner of the sound recordings the subject matter of his claims.

Work done by an employee in the course of employment
under a contract of service or apprenticeship— who is
entitled to Copyright.

By virtue of section 9(1) of the Copyrightt 1970, Copyrights
conferred under sections 2 and 3 of the Decree that is, works
done by the employee in the course of employment under a
contract of service or apprenticeship, it is the employer who
will be entitled to Copyright subsisting in the work and not the
employee who made the work subject to any agreement
between the parties excluding or limiting such a transfer

In the instant case, the Plaintiff was under a service of
employment with the Defendant and recorded some songs
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band leader on a monthly salaryN800.00 (Three Hundred Naira)
with effect from July 1976. The Defendant alleged that the Plaintiff

without the knowledge of the Defendant, led a few of the Defeisdant’

other musicians to make a private recording and upon disgavery
dismissed Plaintiff and those concerned from its services. The
Defendans position is that Copyright in the sound recording is veste@

init.

SUBJECT MATTER

1.

INTELLECTUAL PROPERY-INFRINGEMENT OF
COPYRIGHT -INTEPRETATION OF STATUTE -
SECTIONS 7 & 8 OF FEDERAIREVENUE COUHR
DECREE 1973RND SECTION 12(1) OF COPYRIGHT
DECREE 1970 - JURISDICTION OF &TE HIGH
COURT.

INTELLECTUAL PROPERY-INFRINGEMENT OF
COPYRIGHT -WHAT THE PLAINTIFF MUST
ESTABLISH- DISTINCTION BETWEEN CONTRACT
OF SER/ICE AND CONTRACT FOR SENICES-
WORK DONE BYAN EMPLOYEE INTHE COURSE
OF EMPLOYMENT UNDER A CONTRACT OF
SER/ICE ORAPPRENTICESHIPWHO IS ENTITLED
TO COPYRIGHT

INTELLECTUAL PROPERY-INFRINGEMENT OF
COPYRIGHT-ON THE PROPRIETYOFASSESSING
MEASURE OF DAMAGES WHERE PLAINTIFF'S
CLAIM IS UNSUCCESSFUL-MEASURE OF
DAMAGES.

ISSUES

1.

2. Whether the Plaintiff is the owner of the Copyright in the sound

Whether in view of the Federal Revenue Céuattof 1973,

the Statédigh Court has jurisdiction to hear and determine

Copyright cases.

recordings ,the subject matter of his claims,

j
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Sonora Gentil v. Tabansi Agencies Ltd 1

IN THE HIGH COUR T OF LAGOS STATE
IN THE IKEJA JUDICIAL DIVISION
HOLDEN AT IKEJA
ONTHE 4TH DAY OF NOVEMBER, 1977
BEFORE THE HONOURABLE
JUSTICEA.L. BALOGUN —JUDGE
SUIT NO. ID/496/76

BETWEEN:

SONORA GENTIL ... Plaintiff
AND

TABANSI AGENCIES LTD ...Defendant
FACTS/BACKGROUND

The Plaintif, a former employee in the Defendar@ompany instituted

this action claiming the sum @#200,000.00Two Hundredrhousand

Naira as special and general damages suffered by the him as a result of
Defendans infringement of his Copyright in songs recorded by the
Plaintiff between June and November 1976. The Plaintiff also sought
an injunction to restrain the Defendant from further marketing the
records entitled “Late General Murtala Muhammed and Nineteen
States of Nigeria; and Festac (French and English versions).

The Plaintiff alleged that he was commissioned by the Defendant under
a contract as an independent contractor to train the Defesidand-

boys for a period of five months from June 1976, at an agreed fee of
N2,000.00 (Wo Thousand Naira) payable by monthly instalments of
N300.00. The Plaintiff contends that Defendant without his consent
and permission, fraudulently released the said songs so recorded and
marketed them without the authority or licence of the Plaintiff.

The Defendant on its part admitted causing the said records to be
waxed but denied that the Copyright in the sound recordings was owned
by the Plaintiff. It contended that the songs belonged to its band
“Tabansi &r International” in which the Plaintiivas employed as a



